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No. 11,007

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

United States of America,
Appellant,

vs.

One Plymouth Truck, 7 Boxes of Lemons

307 Lbs. Gross, 2 Boxes Grapefruit 92

Lbs. Gross^ 10 Cases Canned Milk, 48

Cans Each, ''Pet'' and ''Carnation''

Brands,
Respondents-Appellees,

Miguel Morachis,
Clainimit-Appellee.

Upon Appeal from the District Court of the United States

for the District of Arizona.

SUPPLEMENTAL BRIEF FOR THE UNITED STATES.

CONTENTIONS OF THE PARTIES.

In the light of the appellee's arguments, it appears

that a single basic question is presented by this appeal

:

Whether or not the plain language of the Espionage

Act of 1917, directing that the court shall decide

whether the property seized for violation of the Act



shall be condemned and forfeited to the United States

or shall be released and restored, is limited and re-

stricted in some way by the last sentence of Section 1,

which contains a special provision added in the course

of the consideration of the Act by Congress and pro-

viding for the forfeiture of property found merely to

appear to have been about to be unlawfully taken out

of the United States.

The contention of the United States is that Congress

in adding this special provision for the forfeiture of

property found to appear to have been about to be

unlawfully taken out did not intend to restrict the Act

but intended to leave unaffected the Act's general

provisions for condemnation and forfeiture of vehicles

or vessels seized as containing articles about to be

unlawfully taken out as w^ell as all other property

seized for violation of the Act. The contention of the

appellee, on the other hand, is that this added special

provision indicates an intention by Congress to restrict

the general language of the Act and confine forfeiture

to the single situation of articles appearing to be about

to be exported. In appellee's own language (Br. 5)

:

Congress never intended that the vehicles be for-

feited; for the wliole purpose of Congress was to

control ocean-going vessels and attempted unlaw-

ful exports of articles in said vessels. The vessels

were to be seized and detained and not umieces-

sarily delayed * * * and the articles, but not the

vessels, forfeited. Maritime traffic alone was con-

sidered by Congress, imicjue border traffic in time

of war was not considered at all.



In support of appellee's contention the only argu-

ments advanced are (1) that other statutes providing

for forfeitures have done so in what seems to appel-

lee's counsel to constitute more express and specific

language than that employed in this Act (Br. 9-11)
;

(2) that ''in 1917 the truck was not in general use"

and '"border crossing by trucks was not contemplated

by Congress" and so Congress must not have intended

to cover them (Br. 11, 13) ; and in conclusion, (3) that

the practice, uniformly followed prior to this present

case, of forfeiting the vehicles employed in exporta-

tion, should be disregarded since the point now at issue

on this appeal cannot be shown to have been specifi-

cally raised (Br. 16).^

In support of the Government's contention, comisel

for the United States submit (1) that the condemna-

tion and forfeiture of all property seized for violation

of the Act is provided without exception by its plain

general language; (2) that the legislative history of

the Act clearly show^s that both its general language

and the special provision added by the last sentence of

Section 1 were intended to provide for the condemna-

tion and forfeiture of the vehicles containing articles

^Subsequent to the taking of the present appeal the position of

the court below was brought to the attention of the District Court
for the Southern District of Florida, in a case where the United

States had already acquiesced in the report of the Commissioner
recommending that the vessel be released under the proviso of

Section 5. The question could not affect the result and was not

exhaustively briefed and argued. That Court, however, agreed

with the court below in this case. The Cachalot III, 60 F. Supp.

527, 529. No appeal was attempted since the Government agreed

the vessel should ])e released under Section 5 and there was ac-

cordingly doubt as to its appealability.



being exported as well as of the articles themselves; and

(3) that nothing in the Act requires it to be so limited

or restricted as to exclude from forfeiture vehicles or

vessels which are themselves unlawfully taken out of

the United States while containing articles being ex-

ported.

ARGUMENT.

I.

THE CONDEMNATION AND FORFEITURE OF ALL PROPERTY
SEIZED FOR VIOLATION OF THE ACT IS PROVIDED WITH-
OUT EXCEPTION BY ITS PLAIN GENERAL LANGUAGE,

In view of appellee ^s contention that the Act is abso-

lutely silent with respect to the forfeiture of vehicles

involved in its violation (Br. 11), we take the liberty

of setting forth the pertinent clauses of the Act's })lain

general provisions which the United States contends

are fully dispositive of this case. Appellee's statement,

based apparently upon its construction of the last

sentence of Section 1,- is diametrically opposed to the

Government's position that these provisions fully au-

thorize the condenmation and forfeiture of the vehicle

2It appears probable, althou<>h appellee nowhere so states, that

this statement is based upon the contention that the lai>t sentence

of Section 1 of the Kspionjuje Act (22 IJ.S.C. 401) contains the

Act's only provision for condemnation and forfeiture. This posi-

tion, which is untenable in the li^ht of the Act's le£>-islative history

as well as of the plain meaning of its ijfeneral prcnisions, was

expressly adopted by Jud^e Holland in The Cachalot ///, 60 F.

Supp. at 52!). The Couil below ado])ted a more conservative

position and merely concluded that the Act "does not authorize

forfeiture of a vehicle containing? articles nl)()ut to be unlawfully

exported" (R. 14).



subject to the court's discretion to order it restored

upon the giving of a bond against its employment in

further violations.

Section 1 (40 Stat. 223-224; 22 U.S.C. 401) provides

for the seizure of articles being unlawfully exported

and the vehicles containing the same. The pertinent

language, with emphasis sui)plied, is:

Whenever an attempt is made to export or ship

from or take out of the United States, any aiTns

or munitions of war, or other articles, in violation

of law, or whenever there shall be known or prob-

able cause to believe that anv such arms or muni-

tions of war, or other articles, are being or are

intended to be exported, or shipped from, or taken

out of the United States, in violation of law, * "^ *

[the persons authorized by the Act] may seize

and detain anv articles or munitions of war about

to be exported or shipped from, or taken out of

the United States, in violation of law, and the

vessels or vehicles containing the same, and retain

possession thereof itntil released or disposed of as

hereinafter directed.

Section 3 (40 Stat. 224, 22 U.S.C. 403) provides how,

in the event the owner makes a claim for restoration,

the Court shall hear and decide whether the property

seized shall be condemned and forfeited to the United

States or restored to the claimant. It should be noted

that it lumps all seized property together and does not

distinguish nor except from forfeiture the vehicles

or vessels seized as containing the articles being ex-

ported. With emphasis supplied, the language perti-

nent is:



The owner or claimant of anji propertij seized

under this title may, at any time before con-

demnation proceedings have been instituted, as

hereinafter provided, file his petition for its

restoration * * * whereupon the court * * * after

causing notice to be given to the United States

Attorney for the district and to the person making

the seizure, shall proceed to hear and decide

whether the property seized shall be restored to

the petitioner or forfeited to the United States.

Section 4 (45 Stat. 1423-1424; 22 U.S.C. 404; cf. 40

Stat. 224), provides how, upon the filing of a libel

for condemnation of the i)roperty seized, the Court

shall hear and decide whether the property shall be

condenmed and forfeited. Again, it must be noted, all

the property seized is lumped together and no excep-

tion or distinction is made of the vehicles or vessels

seized as containing the articles to be exported. The

pertinent language, with em|)hasis su])])lied, reads:

Whenever the person making anif seizure under

this title a])plies for and obtains a warrant for

the detention of the propert jj and (a) u])on the

hearing and determination of the petition of the

owner or claimant restoration is denied, or (b)

the owner or claimant fails to file a ])etition for

restoration * * ^ the United States Attorney for

the district wherein it was seized, upon the direc-

tion of the Attorney General, shall institute libel

proceedings * * * a(jaittst the property for con-

demnation; and //, after trial and hearing of the

issues involved, the property is condemned, it

shall be disposed of by .sY/Zr, and the proceeds there-

of, less the 1(\ual costs and charges, paid into the-*'

Treasury. * * *



Section 5 (40 Stat. 225; 22 U.S.C. 405), after pro-

viding that the in-oeeedings should follow those on

the admiralty side of the court, authorizes the court

to release and restore the property upon the giving

of a bond against its further unlawful employment

as an instrumentality for violation of the Act. With
emphasis supplied to the pertinent language, it reads:

Provided; That upon the payment of the costs and
legal expenses of both the summary trials and the

libel proceedings herein provided for, and the

execution and delivery of a good and sufficient

bond in an amount double the value of the prop-

erty seized, conditioned that it will not be exported

or used or employed contrary to the provision of

this title, the court, in its discretion, may direct

that it be delivered to the owners thereof or to the

claimants thereof.

And here again is further indubitable proof that Con-

gress had in mind the forfeiture of the vehicles or

vessels employed and seized as instruments of the

contraband traffic. The condition of the bond that

the jjroperty will not be ^^ttsed or employed contrary

to the provisions of this Act'' can apply only to further

use of the vehicle or vessel as the instrumentality of

the unlawful traffic.

It is thus abundantly plain that the instant case

may not be regarded as involving the silence of Con-

gress or its failure to make any provision for condem-

nation and forfeiture of vehicles or vessels seized

while about to be taken out of the United States oonfAiK-ii

ee which are themselves being unlawfully exported. It
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is rather a question of wliether general language

plainly providing for condemnation and forfeiture

has been limited or restricted in some manner by the

effect of other language found within the four corners

of the Act.

Nor is there anything novel in jjroviding for the

condemnation and forfeiture of vehicles or vessels

which are the mere instrumental itv of violation. The

general policy of forfeiting the vehicle or vessel em-

ployed in violating embargo and non-intercourse laws

was established almost from the foiuidation of the

Republic and has always been regarded as necessary

to their effective enforcement. Several early and

familiar examples may illustrate the practice. Sec-

tion 1 of the Act of January 9, 1809, c. 5, 2 Stat. 506,

provided that for the violation of the Act ^^all such

specie, goods, wares and merchandise, and also the

shij), vessel, boat, water craft, cart, wagon, sled, or

other carriage or vehicle, on board, or in which the

same may be so put, placed, or loaded as aforesaid,

shall be forfeited." Section 2 of the Act of December

17, 1813, c. 1, 3 Stat. 89, similarly provided that ^^all

such specie, goods, war(\s, merchandise, ])roduce, pro-

visions, naval or military stores, livestock, and also

the ship, vessel, boat, watercraft, cart, wagon, sled, or

other carriage or vehicles, on board, or on or in

which the same may be so ])ut, placed, or loaded as

aforesaid, and also all horses, mules, and oxen, used

or employed in ccmveying the same, shall be forfeited."

Section 3 of the Act of Febi'uary 4, 1815 c. 31. 3 Stat.

196, likewise* directed tliat ''sucli naval or military



stores, arms, or the munitions of war, cattle, livestock,

articles of provisions, cotton, tobacco, goods, money,

or other supplies, together with the carriage or wagon,

cart, sleigh, vessel, boat, raft, or vehicle of whatsoever

kind, or horse, or other beast, by which they, or any

of them are transported, or attempted to be trans-

ported, shall be forfeited/'

Far from the border ti*affic bv means of vehicles

being, as appellee argues, new and unique or outside

the ambit of Congressional intent, it has always been

recognized as jn-esent and requiring specific provision

as in the Act of 1917. If anything is new, it is the

conception of the vehicle itself as an article of con-

traband exportation. It seems unlikely that the vehicle

itself was ever, until the development of the motor

car, more than a mere instrumentality of the illegal

traffic. But provision for the forfeiture of the vehicle

or vessel which is employed in violating the law has

always been essential.

It is obvious, indeed, that merely forfeiting the

articles, w^hile permitting the vehicle to be returned

to its owner, cannot sufficiently deter offenders from

attempting to export other articles without a license.

Especially must this be so wiienever the profit to be

gained by unlawful ex])ortation is high and the risk

of detection is not great. The only effective method

of y)reventing recurrent violations is, acco]"dingly, to

condemn the instrumentality used to perpetrate the

offense. The importance of the sanction of forfeiture

is illustrated by cases, differing but little from that

now at bar, where the vehicle is owned by an alien non-
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resident who is bevond the reach of our criminal laws
ft.

and the persons driving the vehicle are his agents or

employees. It is evident that in such cases criminal

punishment of the agent and forfeiture of only the

articles transported, without forfeiture of the trans-

porting vehicle, must be an insubstantial weapon

against the non-resident owner of the vehicle, who

can make repeated attempts by the hands of many

different agents to get the contraband goods across the

border.

It is thus impossible to conclude that Congress in

1917 was not just as fully aware of these facts as

were the Congresses which a hundred years earlier had

passed other non-intercourse acts. The history of Es-

])ionage Act of 1917 plainly indicates they were.

II.

THE LEGISLATIVE HISTORY OF THE ACT SHOWS IT WAS
INTENDED TO PROVIDE FOR THE FORFEITURE OF VE-

HICLES CONTAINING ARTICLES BEING UNLAWFULLY
EXPORTED.

It is clear from the history of the Act that the ])lain

general language of Sections 1, o and 4, as quoted,

sufficiently authorizes the condemnation and forfeiture

of all ])roperty involved, including the vehicles em-

ployed, without any resort to the special provision

found in the last sentence of Section 1. That sentence

was not even found in the Bill as originally pre])ared

in the Department of Justice and sul^mitted to the

Sixtv-fourth Congress. It was added only in the later
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version subsequently introduced in the Sixty-fifth

Congress.

The Espionage Act of 1917 as finally passed in the

first session of the Sixty-fifth Congress was designated

as H.R. 291, but the Bill originated in the Senate

during the second session of the Sixty-fourth Congress.

Title VI, the neutrality and export control provisions

with which we are here concerned (Cf R. 14), was

submitted by the Attorney Greneral on the instructions

of President Wilson as one of the fourteen Bills deal-

ing with neutrality, revelation of defense secrets,

espionage and kindred matters.^ As originally reported

to the Senate by the J udiciary Committee, it was desig-

nated S. 6811 of the Sixty-fourth Congress (54 Cong.

Rec. 2819). In the form in which they were reported

from Committee on February 8, 1917, Sections 1 and

4 of S. 6811, together with its title, expressly pro-

vided for the condemnation and forfeiture of the

vessels or vehicles containing arms and munitions of

war about to be illegally exported. With emphasis

supplied to the pertinent language, the provisions

read (54 Cong. Rec. 3416) :

An Act to authorize the seizure, detention, and

condemnation of arms and munitions of war in

course of exportation or designed to be exported

or used in violation of the laws of the United

States, together tvith the vessels or vehicles in

which the same are contained.

Sec. 1. Whenever, under any authority vested

in him by law, the President oF the United States

3See explanation of Senator Overman, 55 Conjr. Rec. 1787.
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by proclamation, or otherwise, shall forbid the

shipment or exportation of arms or munitions of

war from the United States to any other country,

or w^henever there shall be good cause to believe

that any arms or mimitions of war are being, or

are intended to be employed or exported, * * *

[the persons authorized hereby] may seize and
detain any arms or munitions of vyar about to be

so exported or employed and the vessels or vehicles

coyitaining the same, and retain possession thereof

until released, or disposed of as hereinafter di-

rected.
* * *

Sec. 4. Whenever the persons making any

seizure under this chapter shall have applied for

and obtained a warrant for the detention of the

property, and the o\\nier or claimant shall have

filed a petition for its restoration as provided in

this chapter, and upon the hearing and determina-

tion of said petition restoration shall have been

denied, or where such owner or claimant shall have

failed to file a petition for restoration, * * * the

United States attorney for the district wherein

it was seized, upon direction of the Attorney

General, shall institute libel proceedings * * *

against said, property for condenmation, and if

after trial and hearing of the issues involved the

property shall be condemned, it shall be disposed

of by sale, and the proceeds thereof, less the legal

costs and charges shall be paid into the Treasury

of the United States.

It is submitted that this provision for condemnation

and forfeiture of the vehicles containing the articles
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is clear and ample without the added final sentence of

Section 1. But it is equally clear that the last added

sentence was also intended by Congress to extend to the

vehicles or vessels which are merely taken out of the

United States with their cargo of contraband and are

not themselves intended to be exported.

In the course of the Sixty-fourth Congress the orig-

inal fourteen Bills w^ere consolidated and S. 6811 be-

came chapter 9 of S. 8148 (54 Cong. Rec. 3613). In

the Sixty-fifth Congress the consolidated Bill was

reintroduced in the Senate as S. 2 and as H. R. 291

in the House. In the Senate the neutrality and export

control provisions became chaj^ter 6 of S. 2 (55 Cong.

Rec. 794). While the Senate Bill was under considera-

tion, the Attorney General sent to the committee a

proposed addition, relating to the control of exports

generally. The reported debates show that one of the

purposes of this addition was to help relieve a shortage

of tin plate, which was being exported to various

neutral countries. In secret sessions, however, it was

disclosed that its fimdamental purposes was to enable

the United States to carry on economic warfare against

neutral countries which were assisting the Germans

by food and supplies.'* At the time there appeared to

be serious doubt as to whether these additional provi-

sions could be incorporated into the pending Bills or

would be so delayed that it would be necessary to enact

them as a separate statute.'^ To meet this doubt and

^See explanation of Senator Overman, 55 Conp:. Rec. 1787

•"^The AttoT-ney Oencral 's proposal was adopted in time, how-

ever, and ])ecame Title VTT of the Act (40 Stat. 225).
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make some general export control available at the

earliest possible moment, the Attorney General sug-

gested that chai)ter 6, which then covered the control

of only arms and munitions about to be exported,

should be strengthened by a provision i)ermitting the

forfeiture of articles which should merely appear to

have heen about to be unJawfullji taken out and

broadened by adding ^^or other articles'' as well as

arms and munitions.

The suggestions were accepted, partly in the revised

Bill as reintroduced, partly by committee amendment,

and parth^ by conference amendinent. The Senate, on

April 18, 1917, adopted a text under which the lan-

guage of Section 1 became (55 Cong. Rec. 794)

:

Sec. 1. Whenever, under any authority vested

in him by law, the President of the United States,

by proclamation or otherwise, shall forbid the

shipment or exportation of arms or munitions of

war, or other artieles the export of which is made
unlawful bv or under anv statute, from the United

States to any other country, or whenever there

shall be good cause to believe that any arms or

mimitions of war or other articles the export of

which is made unlawful, are being or are intended

to be employed or exported in coimection with a

military expedition or enterprise forbidden
* * * [the persons authorized hereby] may seize

and detain any arms or nuniitions of war or other

forbidden property about to be so exported or

employed, and the vessels or vehieles containing

the same, and retain possession thereof nntil re-

leased or disposed of as hereinafter directed. If

upon the due inquiry, as hereinafter provided,
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the property seized sJiall appear to have been

about to he so uvlawfidly exported, used, or em-

ployed, the same shall he forfeited to the U^tited

States. (Italics supplied.)

As a result of the exigencies of parliamentary j^ro-

cedure, when the House Bill, H. R. 291, came to the

Senate, the latter substituted S. 2, including the quoted

language, retaining only the designation H. R. 291 (55

Cong. Rec. 2014) and so adopted the Bill, which fol-

lowing slight modifications in conference, the Bill as

adopted became law.^

One of the modifications introduced in conference,

however, affected Section 1 of what had now become

Title VI and is of outstanding significance here. For

the expression ''so unlawfully exported, used or em-

ployed'^, as contained in the added last sentence and

in the corresponding clause of the first sentence,

as passed by the Senate, the conference substituted

the expression "^'so unlawfully exported, shipped from

or taken out of the United States/' The reasons

for the change which had been earlier recommended

by the Attorney General, are not discussed in the

conference reports nor in the debates. Its results

for the meaning of the statute, however, are obvious.

Exportation, as is well known, requires not only

an intent to sever the articles to be exported from

the mass of goods in the country from which the

articles are being taken out but also an intent to make

6See Conference Reports H. Rep. 65 and 60 fScr. vol. 7252] and

55 Cong. Rec. 3307, 3498, 3870.
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them a part of the mass of goods in the comitry into

which they are to be introduced. Cf. United States v.

Hill, 34 F.(2d) 133 (1929, CCA. 2.) Obviously, this

is not the case with the vehicles and vessels employed

as instrmnents of the violation. Such vehicles or

vessels are milawfully taken out in the course of vio-

lating the x\ct; they are not exported. This new ex-

pression makes it certain that this special provision,

like the general language of Sections 1, 3, 4 and 5,

was intended to apply not only to the articles exported

but also to vehicles oi* vessels unlawfully taken out

while employed in containing them—objects which are,

of course, not intended to be exported but, on the

contrary, are ^^unlawfully taken ouf with the inten-

tion of being returned to the United States and re-

peatedly used as the instrumentality of violations of

the export control laws.

It is thus impossible to accept appellee's contention

that Congress intended to restrict forfeiture to articles

which appear to be about to be exported. The con-

sideration of api)ellee's arguments confirms this view.

TTT.

NOTHING IN THE ACT LIMITS OR RESTRICTS ITS PLAIN

GENERAL LANGUAGE SO AS TO EXCLUDE FROM FOR-

FEITURE THE VEHICLES CONTAINING THE ARTICLES

BEING EXPORTED.

Ai)pellee can ])oint to nothing anywhere in the Act

itself purporting to exce])t fi-om the o])eration of the

act's general provisions for condenmation and for-
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feiture the vehicles which have been seized as con-

taining articles being unlawfully exported. Ax^jjellee

thus appears to put his sole reliance upon an attempt

at interpreting the added final sentence of Section

1 as authorizing the forfeiture only of articles about

to be exported. But that sentence as ultimately enacted

provides

:

^'If upon due inquiry as hereinafter provided,

the jjroperty seized shall appear to have heen

about to be so unlawfully ex})orted, shi])ped from,

or taken out of the United States, the same shall

be forfeited to the United States. (Italics sup-

plied.)

Appellee seems to believe that since the sentence

provides that property found to ^* appear to have been

about to be unlawfully exported'' shall be forfeited

it implies that only such property may be condemned

and forfeited and, smce the intent is obviously not

to export the vehicles containing the unlawful ex-

ports but rather to use them in repeated future

violations, the vehicles are not property '^ about to

be exported" and so should not be forfeited. But that

interpretation disregards the words ^^or taken out

of the United States" which were added to the

sentence in the course of the conference proceedings

on the Bill. Certainly the words were evidently in-

tended to add something to the term ''exported" else

the conferees would not have seen fit to insert them into

the language which had been adopted by the Senate.

It is submitted that they were added to cover just

such things as vehicles or vessels which are merely

''unlawfully taken out of the United States" while
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containing the articles about to be exported—tilings

which typically, although they are not to be ex-

ported, are none the less to be taken out, later

brought back, and rej^eatedly employed unlawfully

as the instrumentalities of the contraband traffic.

Fairly construed the sentence does not imply that

only property about to be exported and no other

property shall be forfeited. In no eveiit are its terms

restrictive. It neither states nor implies that vehicles

or vessels containing articles being exported shall

not, in accordance with the first sentence of Section

1, be ^^ disposed of as hereinafter directed'' by con-

demnation and forfeiture as provided in the appli-

cable provisions of Sections 3 or 4 subject to the

court's power to restore them under the proviso of

Section 5. It is merely an additional special pro-

vision for the forfeiture of ])roperty found to ''appear

to have been about to he so vnlawfully exported,

shipped from or tal^en out of the United States."

(Italics supplied.) Nothing indicates that the lan-

guage is intended to restrict the operation of the

statute. It obviously has another pur])ose; that of

broadening the Act. This ])rovision for the forfeiture

of property which is found to ''appear to have heev

about to be'' taken out re])resents a very distinct

enlargement of the general provisions of the Act

which a])])ly only where either (a) there is actually

an attempt to ex])ort or take out unlawfully, or (b)

there is ])r()bable cause to believe that the articles

*'are beintf or are intended to be exported or taken

out unlawfully." (Itnlics su])j)lied.) l^oth seizure for

an attempt to take out and for probable eause to be-
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lieve there is an intention to take out requires the

officer seizing- to have specific information in ad-

vance of the seizure of a deliberate decision on the

part of those in control of the property to employ it

unlawfully. In both situations it is necessary to prove

that before the seizure the officer had evidence of

this animus on the part of those in control of the

articles ; a matter which is always difficult. The added

provision of the last sentence for forfeiture of prop-

erty which is later found to appear to have been

about to be exported or taken out, involves no such

difficult requirement. Even though the original seizure

might haA^e been invalid for want of probable cause,

by virtue of this added provision it will suffice that

the evidence produced on the hearing establishes that

it then appears that it was about to be exported or

taken out unlawfully.

Moreover, if appellee's contention that the last sen-

tence defines the exclusive limits of the power to

forfeit were accepted, the entire Act would become

unworkable and the intention of Congress would be

defeated. This special provision of the last sentence

extends only to property which ''appears to have

been ahout to be" taken out. If interpreted in ac-

cordance with appellee's contention, not only would

this added provision of Section 1 ])rohibit the for-

feiture of the vehicles and vessels which contain

articles being exported, as provided by the general

language of the Act, but ecjually it would prohibit

the forfeiture of the articles themselves once they

had gone beyond the point where they were ''about

to be exported or taken out" and had reached the point
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where they were actually ''being exported or taken

out'\ It miglit also be argued that in accordance

with the last sentence the realities of the situation

are to be completely disregarded and the only ques-

tion held to be not whether there was a violation but

what the appearances were.'

It is submitted therefore that appellee's contention

should not be accepted but instead the Act should be

given a reasonable interpretation calculated to give

effect to the undoubted intention of Congress to pre-

vent unlawful exportation. ^^A thing may be within

a statute but not within its letter, or within its letter

and yet not within the statute/' said the Supreme

Court in Jones v. Guaranty Co., 101 U. S. 622, 626

(1879), '^The intent of the lawmaker is the law."

j^id, as this Court observed in United States v.

Manstad, 134 F. (2d) 986, 988 (1943, C. C. A. 9),

** Strictness of construction should not defeat the real

objective of Congress."

Finally, appellee a]^pears to urge that the for-

feiture of the vehicle or vessel be regarded as a

Draconian measure and lays stress upon the fact

that he was not personally a ])articipant, directly

or indirectly, in the attem])ted smuggling. (Br. 4.)

I^ut the problem of interpretation here is like that

in United States v. Fischer, 2 Cranch 358, 387-

390 (1805) where a similiar attempt was made to

"This, amazing as il would soeiii, is tlu' i)Osition actually adopted

by Judge Holland in The Cachalot HI, GO F. Supp. at 528, where

he says the question under the statute is not ''whether the owner
intended to export the hiniber • • • but • • * whether the prop-

ei1y seized shall appear to have been about to be so unlawfully

exported * • *". (Italics supplied.)
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narrow the general language of a statute and Chief

Justice Marshall said (p. 390)

:

***** if the intention of the legislature be ex-

pressed in terms which are sufficiently intelligible,

to leave no doubt in the mind, when the words
are taken in their ordinary sense, it would be

going a great way, to say that a constrained

interpretation must be ])iit upon them to avoid an
inconvenience which ought to have been con-

templated in the legislature, when the Act was
passed, and which in their opinion, was probably

over-balanced by the particular advantages it

was calculated to jjroduce.
>)

In any case no problem of such an inconvenience

or harshness is presented by the case at bar. Congress

was aware of the earlier embargo and non-intercourse

acts and of the necessitv of forfeiture of vehicles
ft/

and vessels as a means of enforcement, but Congress

was just as fully aware that the penalty of forfeiture,

in some cases, might be inequitable and harsh. It

accordingly added to Section 5 (40 Stat. 225; 22

U. S. C. 405) the proviso leaving to the discretion

of the court whether or not the property condemned

should be forfeited or, instead, should be restored to

the owner or claimant upon his giving security against

future violation.^ Under this proviso appellee will

^It is ordinary- legislative practice to provide for the forfeiture

of vehicles and vessels used by servants and employees in the

violation of the law although the master and owner is unaware

of the wTong. See annotation 5 A.L.R. 213. It is e(iuall,v common
to authorize mitigation in such and many other circumstances

where the owner can demonstrate his innocence. United States

V. One Ford Coach, 307 U.S. 219, 226 (1939) ;
see annotation 47

A.L.R. 1055; 61 A.L.R. 551: 73 A.L.R. 1087; 82 A.L.R. 607:

124 A.L.R. 288.
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have full relief if he can but satisfy the court of his

contention that he had no knowledge of the smuggling.

CONCLUSION.

It is therefore submitted that not only under the

plain general language of the first sentence of Sec-

tion 1 together with Sections 3 and 4 of the Act

but also under the last sentence of Section 1, the

Plymouth Truck here involved should be condemned

and forfeited to the United States. Accordingly, ap-

pellant respectfully submits that the case should be

remanded to the District Court with instructions

to declare the vehicle forfeited to the United States

and to take such further proceedings as may be re-

quired.

Dated, January 18, 1946.

Respectfully submitted,

Frank E. Flynn,
United States Attorney,

John P. Dougherty,
Assistant United States Attorney,

Leavenw^orth Colby,
Attorney, Department of Justice,

Attorneys for the United States, Appellant,


